-~ BEFORE THE KANSAS STATE BOARD OF PHARMACY

In the Matter of
Case No. 07-52 Fileg
€t 102009

KANGAS S1aTE
Board of Pharmany

Katie Surowski, R.Ph,

Respondent.

SUMMARY ORDER RESTRICTING LICENSEE FROM
DISPENSING ANY PRESCRIPTION IN KANSAS

This matter is before the Kansas State Board of Pharmacy (the “Board”) pursuant
to the Consent Order entered by the Board upon the stipulated agreement of Licensee
Katie Surowski, R.Ph. (“Licensee”) and made effective during the five (5) year period
from December 12, 2007 through December 11, 2012.

In relevant part, the Consent Order directed Il.icensee to participate in the
Committee on Impaired Provider Practice (“CIPP”) program from December 12, 2007 to
December 12, 2012 and placed Licensee’s Kansas license to practice pharmacy (No. 1-
13879) on probation for the duration of this five (5) year period. See Consent Order at
pp. 3-4. Paragraph 25 of the Consent Order further expressly states:

“Respondent agrees that if the Board receives any report
showing that Respondent is out of compliance with any of
the terms of this consent order, the Board, in its sole
discretion, without the necessity of a hearing, may order
Respondent to be restricted from dispensing any

prescription in Kansas for the entirety of the period of
probation or during the part of the probationary period

Summary Order, Case No. 07-52 (Kan. St. Bd. Pharm.)
Page 1 of 3




remaining after the Board receives the report of non-
compliance.”

See Consent Order at p. 4.

The Board has received reports that Licensee is not in compliance with her
obligation to participate in the CIPP program through December 11, 2012. These reports
include Licensee’s written admission that she has not entered treatment as recommended
and that she understands if she is “kicked out” of the CIPP program as a result of her
failure to participate in such treatment.

Under the circumstances, the Board finds that Licensee Katie Surowski, R.Ph. has
consented to the issuance of this order without prior notice or opportunity to be heard;
that Licensee not complied with her obligation to participate in the CIPP program until
Dece#nber 12, 2012 as required under the Consent Order; and that such noncompliance
warrants an immediate order restricting Licensee Katie Surowski, R.Ph. (Kansas License
No. i-13879) from dispensing any prescription in the State of Kansas for the remainder
~ of her probationary period.

IT IS, THEREFORE, ORDERED AND DECREED that Katie Surowski, R.Ph.
(Kansas License No. 1-13879) shall be immediately restricted from dispensing any
prescription in the State of Kansas through December 11, 2012.

Pursuant to the provisions of K.S.A. 77-542(a), if Licensee desires to contest this
agency action, a written request for a hearing must be filed with the Kansas State Board
of Pharmacy, Landon State Office Building, 900 S.W. Jackson Street, Room 560,
Topdka, KS 66612-1231, within eighteen (18) days after the date this Summary Order

was mailed. In the event Licensee does not request a hearing, this Summary Order shall
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become a final order immediately upon expiration of the deadline for filing a written
request for a hearing. If this Summary Order becomes a final order, any petition for
judicial review shall be mailed or personally delivered to Debra Billingsley, Executive
Secretary, Kansas State Board of Pharmacy, Landon State Office Building, 900 S.W.
Jackson Street, Room 560, Topeka, KS 66612-1231.

Dated this H:\lf\day of September, 2009.

Kansas State Board of Pharmacy

Investigative Member

CERTIFICATE QOF SERVICE

I hereby certify that a genuine copy of the above and foregoing SUMMARY
ORDER RESTRICTING LICENSEE FROM DISPENSING ANY PRESCRIPTION IN
KANSAS was deposited in the United States mail, postage prepaid, on this / l day of
September, 2009, addressed to Licensee and the Board’s General Counsel as follows:

Katie Surowski, R.Ph.
1836 Cassell Road
Manhattan, Kansas 66502

Randall J. Forbes

Frieden & Forbes

555 South Kansas Ave., Suite 303
Topeka, Kansas 66603

Executive Secretary
Kansas State Board of Pharmacy
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IN THE COURT OF APPEALS OF THE STATH OF KANSAS

STATE OF KANSAS,

dppellant,

V.

KATHETNE SUROQWSKI ,
Appellee.

’ SYLLAB S BY THE COURT
1 Severafr statutes are examined, and it is held at Lortab, which conthins the narcotic hydrocodone, a
schedule III drug listed in K.8.A. 65-4109(d}, is not included among a'ie drugs whose unlawful
possesswn is classified as a misdemeanor unde*‘ the controlled substange statutes.

Because Lortab contains hydrocodone, which # a narcotic, the unla hl possession of Lortab is a

2 Under ﬁle plain language of K.S.A. 2008 Sufp 65-4160(a), possa\::;on of narcotics is a felony.
proscnbeé felony under K.S.A. 2008 Supp. 6544160(a).

Appeal Iri')m Geary D1str1ct Court; DAVID R. ]’LATT judge. Opiniod filed July 17, 2009. Reversed
and remanded .

Tany Crui assistant county attorney, and Stew Szx, attorney general, ibr appellant.
Lmda M Barnes—Pomter of Junction City, foriappellee

Before MbANANY P J GREEN and CAPLINGER, JJ.

CAPLINGER J.: The State challenges the orddr of the district court d§smissing Count I against
defendant Katherine Surowski. The State argues the district court errogeously concluded that the
unlawful possession of Lortab is a misdemeandr under K.S.A. 65-401%(d) rather than a felony under
K.S.A. 2006 Supp. 65-4160(a). We agree, and fve find that under the lain language of K.5.A. 2006
Supp. 65 -4160(3.), possession of narcotics is a #elony. Because neitherjparty disputes that Lortab
contains l:lydrocodone a narcotic, the district curt erred in finding thef possession of Lortab is not a
felony unaer K.S.A. 2006 Supp. 65-4160(a). ]

Facruai and procedural background

Count II cfiharged Surowski with theft in violatipn of K.8.A. 21-3701(g(1). Count I charged that
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$mowski 1

"unlawﬁ:liy, feloniously and intentionally poss;bsaed, or exerted contrd
hydrocodéne, a schedule Il substance identifiell at K.S.A. 65-4107(b)(]
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1 over, an opiate drug [1o wit:
 )(N)]. In violation of K.8.A. 2006

Supp. 65-:51160(51): POSSESSION OF HYDROLODONE, a drug sevelity level 4, nonperson felony."

At the prediminary hearing, Kelly Goracke, a Wal-Mart manager, tesii
diverting hydrocodone from the Junction City
licensed pharmacist. Goracke further testified that Surowski subseque:
per month. i '

!

al-mart pharmacy wl-x

ied that Surowski was observed
re she was employed as a
tly admitted to taking 20-40 pills

Foll'owingf the preliminary hearing, Surowski nfoved to dismiss Countyl, arguing that although she was

¢harged with possession of a schedule II narcotic under K.8.A. 65-41

(b)(1)(N), she admitted only to

- possessing Lortab, a schedule 11l narcotic listeqd in K.8.A. 65-4109(d){§}). Surowski contended she was

improperly charged with a felony under K..S.

) AJ2006 Supp: 65-4160(
I narcotic is only a class A misdemeanor unds '

r K.S.A. 65-4127¢.

+ The State éargued that b@cause both hydrocodorje and Lortab, which ¢

because possession of a schedule

tains hydrocodone and

acetaminophen, are narcotics, and because K.SjA. 2006 Supp. 65-4164 makes it a felony to possess any

th a felony.

narcotic, Surowski was appropriately charged

The distriet court agreeci with Surowski, finding that possession ef Lol
drug listed in K.S.A. 65-4109(d), is a misdemegnor rather than a felon

Count I and invited the State to refile an amended charge.

Dz’scussz‘o&z

|

In this appeal of the dismissal of Count I, the Sfate challenges the dists

unlawful possession of Lortab counstitutes a middemeanor rather than

We conduct a de novo review of the evidence when considering a tri
State v. Kraushaar, 264 Kan. 667, 670,957 P.34d 1106 (1998). Furthe
over a queéstion of statutory interpretation. Fosfer v. Kansas Dept. of
P.3d 560 (2006). In conducting this review, wejare mindful of the fun
construction, i.e., the intent of the legislature
gtatute: Further, when a statute is plain and un
legislaturg rather than determine what the law d
363, 2 P.3d 773 (2000).

biguous, we must gi
ould or should not be

Surowskig,was charged with a felony under K.S{A. 2006 Supp. 65-416

"Except as authorized by the uniform controlledl substances act, it shall
a}:ﬁc‘drugs, or any stimulant

yossess ofF have under such person's control any opiates, opium or n
! P P

designatet! in subscction (d)(1), (d)(3) or (A1) bf K S.A. 65-4107 and
who vielates this subsection shall be guilty of d drug severity level 4 fe

The distrifct court concluded that a substance
order to constitute a felony under K.S.A. 65-4160(a). We disagree.

ab, hydrocodone, a schedule I
. The court therefore dismissed

fct court's determination that
felony under K.5.A. 65-4160(a).

Heourt's probable cause finding.
we exercise unlimited review
enue, 281 Kan. 368, 374, 130
amental rule of statutory

% effect to the intention of the
State v. Moler, 269 Kan. 362,

g%\:ems when that intentfan be ascertained from the

(a), which provides:

be unlawful for any person to

endments thereto. Any person
ony.”" (Emphasis added.)

st be listed in K.S.A. §5-4107(d)(1), (d)(3), or ()(1) in

Initially, iiwe note that the title of K.S.A. 2006 %upp. 65-4160 indicates}its application to several

l;attp://Ww.kscoMs,org‘/Cases-and-Opinionsf

pinions/ctapp/2009/204
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categortes of drugs: "Unlawful acts relating to l ossession of opiates, goium, narcotic drugs or
designated stimulants; penalties." (Emphasis afided.) The text of K.S.A. 2006 Supp. 65-4160(a} is
equally clear, indicating its application to: (1) gpiates, {2) opium or nafcotic drugs, and (3) stimulants
designated in K.S.A. 65-4107(d)(1), (d)(3), or {f)(1) (i.e., amphetaming, methamphetamine, and
immediate precursors ta amphetamine and metl amphetamine); The st§tute does not suggest, as the trial
court found, that a substance must be listed in K.S.A. 65-4107 in ordel to constitute a felony, except as it
pertains © certain stlmulants 1 '

Slgmﬁcantly, both parties agree that Lortab is inarcotic and not a stimjulant, and thus it appears
~unlawful possession of Lortab constitutes a fcl?ny under 65-4160(a).

Nevertheless, Surowski:argues that because Lo; ab is a schedule III drpg identified in K.S.A. 65-4109(d)
{4) (hydrécodone), rather than a schedule 11 d g identified in K.S.A. §5-4107, unlawful possession of
Lortab is merely a misdemeanor. However, K.§.A. 65-4109 makes nojeference to punishment and does
not state that possession of a schedule III drug ¢onstitutes a misdemeakor. Likewise, K.S.A. 65-4107,
with violation of which Surowski was originally charged, makes no reference to punishment and does
not state that possession of a schedule II drug cpnstitutes a felony. And, as discussed, K.8.A. 2006 Supp.
60- 4160(:} provides that possession of "narcotiis" constitutes is a felopy and refers to K.S.A. 65-4107
only as it pertams to certain stimulants. ]

We rej ect Surowski's suggestion that the drug ﬁ:hedules create a gracgtcd system of punishment

wherein schedule IIT drigs genérally are classified as misdemeanors afd schedule II drugs generally are
classified as felonies. To hold otherwise wouldirequire that we infer lahguage not found in the relevant
sratutes. : i

In addltmm we note that K.S.A. 65-4162, which provides that the posgession L of certain substances is a

i ces listed under K.S.A. 65-
other K.S.A. 65-4109 substances, including, (1)
tignated in K.S.A. 65-4109(e), (3)
s designated in K.S.A. 65-4109
(d), including Lortab,

§l possession of schedule IIT

ould have included those

4109(d). Rather the statute specifically refers ¢
depressants designated in K.S.A. 65-4109(b) and (c), (2) stimulants d
hallucmogens designated in K.S. A. 65-4109(g} and (4) anabolic stero
(f). The statute does notinclude substances list¢d under K.S.A. 65-41
hydxocodbnc Slmply stated, if the legislature igtended for the unla
jubstances listed in K.S;A. 65-4109(d) to constjtute a misdemeanor, it
substances in K.S.A. 65-4162,

quantities” of a controlled
ossession of any amount of a

ch amount may not be

v. Brown, 245 Kan. 604, 613-14,
of a small amount of an illegai
orts prosecution as a felony.

Surowskisalso suggests that possession of whatishe terms "microscopi
substancd should not be-a felony. The State counters that proof of the
qontrolied substance is sufﬁclent to sustam a cgnviction even though

substance is sufficient to establish intent to posgess--not whether it su

In fact, our leg1slature has enacted a statutory provision relating to the§ssue raised by Surowski. K.8.A.
65-4164 prowdcs that the unlawful possession the substances listed u:{(.S.A. 65-4113 is a

misdemednor. However, neither hydrocodone dor Lortab is included i K.S.A. 65-4113, which refers
only to schedule V drugs containing a small arount of narcotics. Thug Surowski may not avail herself
of K.S.A65-4164.

In summziry, under the [:;lain language of K.S AL 2006 Supp. 65-4160(4), possession of narcotics is a
felony. Bgcause neither party disputes that Lorfab, which Surowski is glieged to have possessed,

7/17/2009
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‘contains & narcotic, the district court erred in f nding that possession §f Lortab is not a proscribed felony
under K.8.A. 2006 Supp. 65-4160(a). Thus, the district court's dismis

Finally, although we have reversed the districticourt's determination that possession of Lortab is not a
felony K.8.A. 2006 Supp. 65-4160(a), we note that on remand the State must nevertheless amend its
complaint to charge the appropriate crime. As fliscussed, the original gomplaint specified that Surowski
possessed “an opiate drug [to wit; hydrocodont, a schedule II substa te identified ar K.S.A. 65-4107(b)
{1)(N)]," in violation of K.S.A. 2006 Supp. 6541 60(a). However, assgming the charge remains the
same, the;complaint must charge Surowski with felony possession of

schedule III substance identified at K.S.A. 65-4

Rcverscdiand remanded.

END

al of Count I is reversed.

¢ narcotic drug Lortab, a
109(d){4), in violationjof K.S.A, 2006 Supp. 65-4160(a).

Nomber | Release Date |
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BEFORE THE KANSAS STATE BOARD OF PHARMACY
- 900 SW JACKSON, STE. 560
TOPEKA, KS 66612-1597

IN THE MATTER )}
: )
OF ¢ ) Case No. 07-52
)
KATIE SUROWSKI, R.Ph. )
RESPONDENT )
f )
CONSENT ORDER

: " NOW, on this 12th day of December, 2007, the captioned case comes before the
Kansas State Board of Pharmacy (Board) by agreement of Respondent, Katie Surowski,
for tliie purpose of resolving this matter. The Board appears by Derenda J. Mitchell,
Assi?%tant Attorney General. Katie Surowski appears in pérson. - The Board, upon mutual
6onseint of the Respondent, finds as follows:

1. Respondent currently holds a pharmacist license number 1-13879.

2. The Board has jurisdiction over Respondent and is authorized to enter into
this éonsent Order in all respects.

3. Respondent admits to violations of the provisions of the Pharmacy Act of
the S’%ate of Kansas, K.S.A. 65-1626 et seq., and of the rules and regulations of the Board,
proméﬂgated at K. AR. 68.-1-13. et seq.

4. Respondent was caught with narcotics at her work at the Wal-Mart
pharnéacy in Junction City, Kansas.

- 5. Respondent admits to “taking” Loritabs from her employer to ease the

pain from migraines.




6.  “Unprofessional conduct” means the unlawful possession of drugs and
unlawful diversion of drugs to others. K.S.A. 65-1626(hh).

0. K.S.A. 65-1627(a)(3) provides for discipline for unprofessional conduct.

10. K.S.A. 65-1627(a) authorizes the Board to revoké-,'is'uspend, placeina :
proﬁationary status, or deny a renewal of any license of any pharmacist for violations of
K.S A 65-1627(a)(3).

11.  Respondent is subject to discipline for unprofessional conduct.

12.  In addition, the Board may issue a civil fine for violation of the provisions

KSA 65-1627 in an amount not to exceed $5,000 for each violation.

| 13.  Inorder to avoid the expense of a full adjudicatory hearing and to avoid
the ﬁossibilify of discipline greater than that issued herein, Respondent voluntarily enters
into ?ﬁhis agreement.

14.  Respondent understands and waix;es all rights to potice, a hearing, an
adjuaication of facts and law, or any manner of review or reconsivc‘l-ération of the ﬁndi;lgs
madé: herein.

15.  Respondent further agrees and waives any right to review, reconsideration,
appeial, or modification of any findings.

| 16. The Board retains the full right to discipline Respondent for any and ail
viol&f_tions of the Kansas Pharmacy Act and ahy regulations promulgated thereunder.

17. 'Respondent consents to this Consent Order and understands that it is a
final gorder of the Board, withput rights of review, reconsideration, appeal or modification

or to a formal notice of hearing.



18.  In order to comply with this Consent Order, Respondent must first sign
and:éretum the Consent Order with her signature affixed to the Consent Order.

19. Respéndent appeared personally at the Board’s December 12, 2007
meéﬁrig and verbally promised to comply with the terms of this order.

20.  The Board approved the consent order in reliance on her verbal assurances
énd:promises to comply.

21.  Respondent agrees to be under probation for a period of five years to
cong;iude on December 12, 2012,

22.  Respondent further agreed and has entered into an evaluation and
treaément program as directed from time to time by the Committee on Impaired
Pha%inacy Practice (CIPP) and as approved from time to time by the Board and shall
conéinue to cooperate fully with the recommendations and requirements of the persons
marﬁging or implementing the CIPP or as required by the Board.

23.  Respondent understands and agrees that participation in the CIPP is totally
at Réspondent’s expense.

24, Respondent further agrees that she will participate in the CIPP program
from December 12, 2007 to December 12, 2012.

23.  Respondent further agrees that during her probation from December 12,
200’; to December 12, 2012 she will refrain from ever serviné as a pharmacist in charge.

24.  Respondent further agrees that during her probation from December 12,
200’1}P to December 12, 2012, she will cease and desiét from ever working alone in a

pharinacy.



25.  Respondent agrees that if the Board receixlles any report showing that
Respondent is out of compliance with aﬁy of the terms of this consent order, the Board, in
its s;‘.)le discretion, without the necessity of a hearing, may order }}espondent to be
restﬁcted from dispensing any prescription in Kansas for the entire:ty of the period of":
probation or during the part of the probationary period femaining after the Board receives
the ;feport of non-compliance.

26.  The Respondent further agreed that the CIPP and any provider who
evahates or treats Respondent during her probation shall provide full and complete
accdss to any and all records and documentation regarding Respondent’s participation in
any ;!;reatmentvpro gram.

27.  Respondent agreed and waived any right of hearing, appeal, notice,
moc%iﬁcation, reconsideration or review of any kind in this matter.

| 28.  Respondent agreed and waived any right of pﬁvilege or conﬁdentiality in
the ﬁecords submitted to or requested by the Board about Respondent and her )
invc%;lvement in with the CIPP or any provider treating Respondent through the CIPP.

29.  Respondent agreed and it is hereby ordered that should the Board
deteirmine, in good faith, but in its sole and exclusive discretion, that the Respondent fails
to ccgymply with this order that the Board may initiate any proceeding authorized by law fo
discéplinc Respondent for his actions leading up to this order or any future actions.

WHEREFORE, THIS VOLUNTARY ORDER IS HEREBY MADE THE FINAL

ORﬁER OF THE BOARD effective on the date indicated in the certificate of service.

Entered in Shawnee County, Kansas, December 12, 2007.




Chair, Kansas Board of Pharmacy

Apprdved by :

Katie Surowski Date ;
Certificate of Service
This ié to certify that on the _ day of , 2008, a true and correct copy of the

aboveiand foregoing was sent by regular first-class mail, postage prepaid, addressed to:

Katie Surowski
1836 Cassell Road _
Manhdttan, Kansas 66502

Derenda Mitchell

Assistant Attorney General
Memotial Building

120 SW 10™ Street

Topeka, KS 66612

Disciplinary Counsel to the Board

Randall Forbes

General Counsel to the Board
Frieden and Forbes

555 S. Kansas Ave.

Topeka, KS 66601

On Behalf of the Board




